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Recent Decisions
TRUSTS -

VALID=TY OF A SPENDTHRIFT CLAUSE IN oHiO

Sheffow v.Brookover 174 Ohio St. 310, 189 N.E.2d 90 (1963)
Appellant Sherrow was the judgment creditor of appellee Brookover.
Brookover was one of several beneficiaries of a trust which yielded him
an annual income of fifteen hundred dollars. Upon termination of the
trust, Brookover was to receive one-third of the corpus. The trust instrument included a spendthrift clause to protect the principal and income
from claims of creditors and alienation by a beneficiary.1
Sherrow sought to have Brookover's trust interest applied toward
payment of a judgment debt The Ohio Supreme Court reversed the
Hamilton County Court of Appeals and held the spendthrift clause invalid as against judgment creditors. Hence, Brookover's beneficial interest could be applied toward payment of the debt.
The court based its holding of invalidity on two grounds. First, in
answer to appellee's main argument that spendthrift clauses give effect
to the right of a donor to dispose of property as he desires,' the court
noted many limitations on the disposition of property which show no
regard for such right.3 Second, creditor's rights do not depend upon an
original inquiry into the nature of a debtor's assets, but rather the creditor
may collect his debt out of any of the debtor's assets, even though acquired after the extension of credit.4 The Ohio Supreme Court concluded
that a statute or constitutional amendment would be necessary to exempt
the corpus and income of a trust from creditors' claims.5
Prior to this decision, the validity of a spendthrift clause was an open
question in Ohio.' In 1854, the Ohio Supreme Court held that such a
trust could not shield a legal interest from application to a debt.7 In
1.

The spendthrift clause is as follows: "I direct that neither the principal nor the income

of the trust estate, nor any benefit accruing to any beneficiary under the terms of the trusts
created, shall be liable for the debts of any beneficiary, nor shall same be subject to attach-

ment, seizure, execution or judgment by any creditor of any beneficiary, or under any other
process, writ or proceedings in law or in equity, and no beneficiary of said trusts shall have the
power to sell, assign, transfer or encumber, or in any manner to alienate, anticipate, commute
or dispose of his or her interest in the corpus of or the income from the trust estate, or any
part thereof." Sherrow v. Brookover, 174 Ohio St. 310, 311, 189 NXE.2d 90, 91 (1963).
2. Frensley v. Frensley, 177 Okla. 221, 58 P.2d 307 (1936).

3.

Sherrow v. Brookover, 174 Ohio St. 310, 313, 189 N.E.2d 90, 93 (1963).

One example

of a limitation on the power to dispose of property is a widow's superior right to dower or
to a statutory interest created in lieu of dower. GRISWOLD, SPENDTHRIFT TRUSTS § 553 (2d
ed. 1947). Further limitations may be found in Scott, Control of Property by the Dead, 65
U. PA. L. REv. 527 (1917).
4. Sherrow v. Brookover, 174 Ohio St. 310, 313, 189 N.E.2d 90, 93 (1963).
5. Id. at 315, 189 N.E.2d at 94.
6. Sherrow v. Brookover, 174 Ohio St. 310, 189 N.E. 2d 90 (1963).
7. Hobbs v. Smith, 15 Ohio St. 419 (1864).
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1896, the supreme court held that in the absence of a specific intent to
create a spendthrift trust,8 an equitable interest was subject to the claims
of creditors.
The determination of whether a particular beneficial interest could
be reached by creditors previously was made by applying the test of ownership and control. Hence, prior payments to a beneficiary under a
spendthrift clause could be reached by creditors.' Dictum, however, indicated that when the trust principal and income were controlled by the
trustee, the spendthrift clause was valid."0 Moreover, a common pleas
court recently held that one is free to dispose of his property as he pleases,
and "the courts of this state will enforce such [spendthrift] trust instruments so long as they are not unlawful or against public policy.""
In the instant case, it should be noted that the supreme court specifically reserved ruling on the question of the validity of a spendthrift clause
where the beneficiary had voluntarily alienated his interest.'
However,
by applying the court's reasoning to a voluntary assignment by a beneficiary, it is doubtful whether such an assignment could avoid creditors'
claims.
The supreme court in Sherrow also was careful to distinguish spendthrift clauses from support, discretionary, and forfeiture provisions which
give the beneficiary "no enforceable rights to get any definite amount.""
A support trust provides that the trustee shall pay the beneficiary only
the amount necessary for the latter's education or support. 4 Under no
circumstances may a beneficiary assign his interest in a support trust, nor
may his creditors reach his interest in the trust. 5
A discretionary trust gives the trustee uncontrolled discretion in determining whether to pay any amount to the beneficiary.1" Since the
beneficiary has no right to a definite sum, his assignees or creditors can8. Thorton v. Stanley, 55 Ohio St. 199, 45 N.E. 318 (1896). OHIO REV. CODE § 2333.01
provides that the equitable interest in a trust may be subjected to the claims of creditors.
9. Kruse v. Baeder, 1 Ohio Dec. 283 (Ohio C.P. 1900).
10. Matthews v. Curtis, 20 Ohio App. 209, 151 N.E. 778 (1926). Here the issue was
whether a creditor could levy on a future conveyance which was to be free from incumbrances. In holding that he could not, the court also stated that the interest of the beneficiary
could not be subjected to claims of creditors. This dictum is criticized in White, Restraint on
Alienation, Spendthrift Trusts, and Indestructible Trusts in Ohio, 2 U. CINc. L. REv. 333,
354 (1928).
11. McWilliams v. McWilliams, 140 N.E.2d 80, 83 (Ohio C.P. 1956). This case actually
involved a forfeiture since the beneficiary's interest was to cease upon an attempted alienation or incumbrance. See GRISWOLD, SPENDTHRIFT TRUsTs § 12 (2d ed. 1947).
12. Sherrow v. Brookover, 174 Ohio St. 310, 312, 189 N.E.2d 90, 92 (1963).
13. Ibid. Apparently the court was of the opinion that Brookover had an enforceable right
to fifteen hundred dollars per year plus an enforceable right to one-third of the trust corpus
when the trust terminated.
14. 2 ScoTt, TRusTs § 154 (2d ed. 1956).
15. Ibid.
16. 2 Scoyr, TRUSTS § 155 (2d ed. 1956).
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not force the trustee to pay over any part of the income or res." This
result is reached in jurisdictions where spendthrift clauses are void.'"
A forfeiture clause will act as an indirect restraint on alienation.' 9
Such a clause provides that the beneficiary's interest ceases if he attempts
to transfer it or if his creditors attempt to reach it. ° If the beneficiary
has only a life interest, the forfeiture clause is valid even in jurisdictions
where spendthrift clauses are void2 1
Seemingly, where the trust contains support, discretionary, or forfeiture clauses, a creditor would be unable to reach the trust interest since
creditor's rights should not exceed those of his debtor-beneficiary.22
In Sherrow, the Ohio Supreme Court has held that a spendthrift trust
is void as against creditors. It is likely that the same result will be
reached where the beneficial interest is voluntarily assigned and the assignee brings suit to enforce his interest. Nevertheless, while spendthrift
clauses are now invalid in Ohio, it is likely that support, discretionary, and
forfeiture provisions will continue to defeat the claims of creditors.
PAUL C. MORRISON
17.

Canfield v. Canfield, 80 Cal. App. 2d 443, 181 P.2d 732 (1947); RESTATEMENT (SEc-

oND), TRusTs § 155 (1959).
18. See City of Bridgeport v. Reilly, 133 Conn. 31, 47 A.2d 865 (1946); Epstein v. Corning, 91 N.H. 474, 22 A.2d 410 (1941). Annot., 119 A.L.R. 19 (1939), lists the jurisdictions
which do not recognize spendthrift clauses.
19. 2 ScoTT, TRusTs § 150 (2d ed. 1956). Forfeiture provisions have been held valid in
Ohio. See McWilliams v. McWilliams, 140 N.E.2d 80 (Ohio C.P. 1956).
20. 2 ScoTT, TRusTs § 150 (2d ed. 1956).
21. See Hartwell v. Mobile Towing & Wrecking Co., 212 Ala. 313, 102 So. 450 (1924);
Todd's Ex'rs v. Todd, 260 Ky. 611, 86 S.W.2d 168 (1935).
22. The court did not state that this was the reason for distinguishing the clauses, but certainly it is a plausible argument. The creditor might argue that such an arrangement ambunts
to collusion between the trustee and the beneficiary or that the trustee is guilty of an abuse
of discretion in failing to pay the beneficiary when the money is necessary to satisfy the beneficiary's debts.
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